Professor Epstein claims to have undertaken serious criticism and review of the American system of labor relations as it has been structured by two pieces of New Deal era legislation, the Norris-LaGuardia Act and the National Labor Relations Act.' Such a work by a scholar of Epstein's stature could be of great value to such diverse disciplines as law, economics, sociology, industrial relations, political science, and psychology. To be worthy of its subject, such a study would involve an inquiry of tremendous empirical scope and raise the most difficult of methodological problems. How should one evaluate a process that has undergone incremental but constant change over the past forty-five years? By what standards should the efficacy of current labor laws be judged? Are basic democratic principles applicable to the workplace, and if so, to what extent should workers be afforded a voice in "managerial" determinations? Should models of worker participation in decisionmaking other than that sanctioned by the National Labor Relations Act be permitted, and if so, of what type?' These are important, interesting and difficult questions. Professor Epstein, however, avoids them entirely by a breathtakingly simple device: He takes the "common law" (in its late nineteenth-century form) as the appropriate "benchmark" against which to judge "modern statutory schemes."-Thus, he never answers the questions a genuine critical evaluation would have to address, i.e., how have the labor laws worked? Have they helped or hindered American workers and the economy, and in what ways? Have they promoted productivity and industrial peace? Are they consistent with the democratic principles that form the framework of our system of government? What conclusions can be drawn and applied from the extensive transnational research that has already been conducted? In-
tual state of the common law at the time of the passage of the NLRA or the Norris-LaGuardia Act, or citation to empirical studies investigating the impact of law on reality. Discussion of or reference to the work of scholars in other disciplines concerning the impact of collective bargaining and employee self-organization on society is also wanting. Indeed, Professor Epstein abjures the need to discuss reality at all and at base rests his "investigation"0 on contractarian notions of rights in a mythic world of actors in the "original position"7 (whose trades, evidently, are supposed to bind us still).
It is not surprising that Professor Epstein would have us return to the legal order for labor relations that existed a half-century and more ago since he shares the values of those who established and maintained it. What does surprise is his apparent belief that the common law ordering of industrial relations was adequate at the time, or that it would prove efficacious in any manner today.
Common law notions about the employment relationship grew out of the law of domestic relations,8 and revealingly, leading commentators continued to treat the law governing employment relations (i.e., master and servant) as a part of that field until the early years of the twentieth century.9 Treatises on the law of domestic relations thus continued to be the chief repository of commentary on employment law until well after the century's turn. As late as 1889, for example, one leading treatise on domestic relations law, in its treatment of the master-servant relationship (which comprises roughly one-third of the treatise's content), defined servant as persons commonly known in popular speech as workmen or employees. . . . In this class are included day laborers, factory operatives, miners, colliers, and numerous others, of whom nothing more definite can be said than that they are hired to perform services of a somewhat unambitious character.10
That modern forms of industrial organization had, by the last quarter of the nineteenth century, long outstripped the almost feudal premises of a The Yale Law Journal Vol. 92: 1415, 1983 personal and ongoing relationship between the employer and employee on which the common law model rested was clear. The sudden appearance of the employment-at-will doctrine in the last quarter of the nineteenth century reflected the legal response to the growth of industrialization. Previously, the common law of employment in England and the United States had two well-established features: Employment was presumed to be for a period certain, the length of which was fixed by custom, and the employment relationship was terminable only for "reasonable cause" and upon the deliverance of customary and reasonable notice." In contrast, the new rule presumed that employment of no fixed duration was freely terminable at the will of either party. The new rule's appearance, of course, was concomitant with the phenomenal growth of the large industrial organization which so affected and characterized this era.12 Unlike the small, owner-operated shops and factories it displaced, the new industrial organization was not dependent on the skilled artisan for its successful and continued existence. Mass production techniques increasingly made skills obsolete and workers fungible. Industry now depended upon the availability of a large pool of workers who could be hired and discharged according to the demand for production. The at-will doctrine more accurately mirrored and fit the needs and behavior of industry; hence, it quickly came to replace the prior common law rules governing the employment relationship.
The at-will doctrine thus began to shift employment law away from the law of domestic relations and to shift the intellectual framework within which the relationship was conceptualized from one based on a relationship status to one structured by contract doctrine. Not surprisingly, this change occurred at the height of the success of formalized notions of contract in the courts, which ironically enough coincided with the beginnings of public and legislative rejection of the premises of a laissez-faire market society.'8 These contract notions justified the at-will doctrine on the basis
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Professor Glendon also observes that the law of France, Germany and Sweden during this period was similar. Id. Blackstone notes that, unless otherwise agreed, a quarter's notice was required before discharging a servant, and that a general hiring was presumed to be for the period of one year. 1 W. BLACKSTONE, supra note 8, at 413-14.
12. Some figures help remind one how great this growth was, and how fast it developed. For example, from 252,000 in 1869, the number of manufacturing establishments in the U.S. increased to 512,000 in 1899; the number of factory wage earners from 2.1 to 5.3 million, and the value product of manufacturers from $3.4 to $13.0 billion. Interestingly, as Professor Glendon points out, the at-will doctrine "appeared almost simultaneously, as if written by an invisible hand, in the master-servant law of England, France, Germany, Sweden and the United States." M. GLENDON, supra note 11, at 148. In the United States, the of mutuality, i.e., that workers were as free as employers to terminate the relationship." As one noted commentator has observed, this shift in the conceptualization of the relationship exchanged "the older notions of protection and loyalty for a new legitimating fiction-freedom of contract."'5 As is true of most common law doctrines in the process of evolution, however, the law governing the employment relationship continued to carry with it some vestiges of the domestic relations concepts from which it had grown. The most significant of these was the idea of a personal relationship between the employer and employee. This notion was seized upon by the courts as they tried to fit the employment relationship into the intellectual framework that they had worked out for contract law over the preceding fifty or so years. The idea of a personal relationship was a handy one, for it fit well the notions of bargaining, a meeting of the minds, and voluntary association that the contractual elements of offer, acceptance and assent encapsulate. Another notion that was carried over from the domestic relations framework was the employee's duty of loyalty to the employer. Significantly, however, the employer's reciprocal duty of protection that the law once imposed was lost in the process of the new rule's evolution. "I It is important to remember in considering Professor Epstein's arguments and the development of the common law ordering of the employment relationship that the most significant developments in the fields of contract law and theory occurred during roughly the first half of the nineteenth century. As Lawrence Friedman has observed, as late as the publication of the Commentaries in the latter half of the eighteenth century, Blackstone devoted but a few pages to contract law. In contrast, the law of property occupied nearly an entire volume of the four-volume work.17 doctrine was initially announced by H.G. Wood in his treatise on Master-Servant Law, published in 1877. Significantly, this was the first treatise in the United States to be devoted entirely to the subject. Wood noted in the Preface that the topic had previously been treated as part of domestic relations law. Although Wood stated that in the U.S., the at-will rule was "inflexible" and universal, the cases he cited are inapposite. The growth of contract law was, of course, coeval with the disintegration of a relationally ordered society and the appearance and growth of an entrepreneurial, market-centered economy. Contract, unlike other developed areas of the law, such as property and domestic relations, provided a ready vehicle for arranging private, impersonal market relationships. The elements of contract theory-that parties are individual economic actors who enjoy complete freedom of mobility and decision"8were congenial to the people of an era who, as J. Willard Hurst has said, desired the legal order to "protect and promote the release of individual creative energy to the greatest extent compatible with the broad sharing of opportunity for such expression."1
The growth of large industrial and financial organizations in the latter half of the nineteenth century, along with the appearance and growth of a subsidiary renter interest, reflected the substantial change in capital distribution that had occurred since the start of the century. "This distribution," Professor Hurst has observed, "concentrated unprecedented power of decision in private hands, first in the railroads, then in heavy industry and in investment banking houses and life insurance companies." Further, the law's provision of "a range of flexible contract and association devices, notably the corporation and the procedures of large-scale finance" resulted in: the enormous expansion of practical compulsion imposed on strangers to contracts or associations, as commercial and industrial corporations and investment bankers reached out to occupy the multi-state markets whose availability the law had guaranteed. Economic growth tied the lives of an increasing proportion of people to the market and the division of labor; they were either wage or salary earners, or small producers or traders in specialized ranges of goods or services. Theoretically buyers consent to the practical compulsions of the market in which they buy; if they do not consent, they stay out. But men who find their whole livelihood in the market are too vulnerable to stay out.2"
The upshot of these developments was a restriction of the breadth of practical choices and equality of opportunity that had once been available to individuals. The resulting sense of personal helplessness and inability to control events, Hurst observes, led to the preoccupation with methods to redress the balance of power that so marked the last quarter of the cen- tury. The release of energy theme now came to be expressed through associations. The unprecedented formation of disciplined groups organized around specific programs, such as the Farmers' Alliance, the Knights of Labor, and the American Federation of Labor were part of this response.22 Contract, which had earlier served as the vehicle for the release of individual energy, proved "inherently too limited an institution to serve this need" in a society increasingly dominated by large industrial and financial organizations.
It was in this milieu that the "new" common law model of employment was launched. With attributes from both domestic relations and contracts, the model of the employment relationship was precariously and uncomfortably perched between two conceptual frameworks, both of which themselves were becoming anachronistic. The general social and industrial unrest, strikes, demonstrations calling for the legal recognition of workers' rights to organize, and the rapid growth of unions and other organizations devoted to furthering workers' interests that attended the last quarter of the nineteenth and the early decades of the twentieth centuries were all symptomatic of the incapacity of the common law to deal with patterns of modern social organization. By the 1880's, the search for a new model by which to order the employment relationship had become a societal preoccupation and would remain one until the advent of the New Deal era. Detailing the course of this search and the development of the various schemes put forward as alternatives far exceeds the scope of this Comment.24 It is sufficient for present purposes to note that by the end of the nineteenth century, collective bargaining had surpassed contending models such as producer cooperatives, utopian communities, "industrial partnership plans" (based on various profit-sharing arrangements) and calls for the reformation of government along socialist lines as the predominant alternative scheme for the, ordering of the employment relationship.
That the collective bargaining model prevailed over its rivals is predominantly attributable to its congruence with the values and patterns of life in American society. Unions were organized as a response to the organization of capital and employers that had been made possible through the pliable contract and association devices the law had devel- oped. Like other program groups, the goal of unions was to redress an imbalance of power; here, the imbalance that exists between an individual employee and the entity for which he or she works. In this respect, unions mirrored the industrial organizations that employed their members. As the latter assembled to take advantage of the amplified power that the combination of capital and other resources provided, so workers sought, through association, to obtain bargaining strength in settling the terms and conditions of their employment. The idea of the collective agreement was also consistent with the contract notions that had been developed over the course of the century. The terms of the employment agreement would continue to be privately set. Reflecting the reality of the time, however, they would be set through negotiation between two organized entities, and not between an individual and an organization (which, of course, usually results in no bargaining whatever because the latter can most often state the terms on a take-it-or-leave-it basis). Further, unlike many of its rivals, the collective bargaining model entailed no change in social structure. Unions sought neither to reorganize the economy nor to displace management in the operation of industry.25 As Mine Workers' president John Mitchell stated in 1903, unionism "stands for the liberty of workingmen to arrange their own lives and to contract jointly for the manner in which they shall be spent in mine or factory."26 Unions, then, like the other program groups that emerged contemporaneously with them, became the vehicles through which, in Hurst's words, one would "mobilize group power in behalf of individual status"27 in a society where, in the market and elsewhere, power was increasingly passing away from individuals to organizations.
The deficiency in the common law as it emerged was that it provided the employer techniques for rejecting unions regardless of the wishes of the employees. Under this system, an employer could discipline or blacklist union supporters, refuse to bargain without regard to employee senti- that usually furnished through collective bargaining. The chief and crucial difference between collective bargaining and the employers' alternative, not surprisingly, was the degree of control the employer exercised over the "representation plan" and the limitation of the plan's coverage to the workers of one employer.4" For purposes of the present discussion, however, the key thing to be noticed is that management, like other sectors of society, had increasingly found the common law ordering of the employment relationship unworkable and unsatisfactory and that, by the 1920's, the leading substitute model that management had come to employ bore a striking similarity to collective bargaining. Significantly, both the growth in union membership and the use of "representation plans" occurred in spite of the fact that management was legally protected from any duty to bargain with employees or their bargaining representatives.
By the eve of the New Deal era, then, the model of the employment relationship that the common law had devised nearly fifty years before had become almost irrelevant. The actions and practices of both employees and employers had grown around and over it, much as a tree surrounds barbed wire stretched about its trunk. The model's chief use was to provide the courts with an intellectual framework for the denial of the associational rights to employees that the law had guaranteed to employers as a fundamental right.
Not surprisingly, the common law of the employment relationship of fifty years ago no more describes current management practices of large businesses than it reflected those of the 1930's. Contemporary management theory and practice emphasizes the involvement of workers in managerial decisionmaking. Like the pre-NLRA era, the management-oriented alternatives to collective bargaining have adopted many of the latter's features; their chief distinction, as in the past, lies in the control management retains over participation schemes in an unorganized setting. More significant, perhaps, is the fact that the common law governing the employment relationship has itself undergone great changes over the last decade, and bears only slight resemblance to the model for which Professor Epstein longs. It now affords workers at least some of the substantive protection once available only through self-organization, and the trend is decidedly in the direction of broadening the protections of employees' interests in the employment relationship.47 Professor Epstein would reverse all of this development without empirical investigation, and return to an order which had largely been dismissed by all sides because that order conforms more closely to his theoretical preferences. In light of this development, then, Professor Epstein's assertion that "traditional common law principles provide a benchmark, both theoretical and historical" against which to judge the Norris-LaGuardia Act and the National Labor Relations Act is a curious one. Common law rules, Blackstone said, derive their weight and authority from their usage from a "time whereof the memory of man runneth not to the contrary."48 As the foregoing discussion indicates, contrary to what Professor Epstein suggests, the ordering of the employment relationship along the lines of contractual theory is not practice "used time out of mind," but is instead a fairly recent innovation. Until the late 1870's, employment was treated as a status relationship, and, as Mary Ann Glendon has shown,49 the common law has since come full circle and is once again according to the relationship many elements of a status. Hence, from an historical standpoint, the common law ordering of employment of the late nineteenth century can be regarded as a fairly short-lived anomaly rather than a longstanding and tested method of ordering.
A thorough study of various representation plans is contained in TWENTIETH CENTURY
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Professor Epstein, of course, has additionally asserted that the late nineteenth century ordering of employment provides a proper theoretical touchstone against which to judge "modern statutory schemes," because they favor "limited government" and allow "the maximization of private autonomy." These, too, are curious claims.
The It should be recalled in discussing nineteenth century notions of contractual freedom that this method of public ordering places great state power in private hands. The role of government in a regime of "freedom of contract" is to enforce private agreements at the instance of a promisee.5 As Max Weber so early pointed out, the phrase "freedom of contract," though evocative, is misleading to the extent that it suggests an individual is free from domination by others. Its essential feature is not that persons are left unregulated to make agreements as they please, but rather, Weber observed, that their agreements will be enforced by the state, in favor of the promisee.60 This method of ordering thus does more than lend official backing to private transactions that have no necessary against the fact that employers faced very few strikes" during this decade. I. BERNSTEIN connection with an individual's freedom from domination; it acts, as Weber pointed out, to strengthen the positions of those who already have economic power over others.6" The model for which Epstein argues, as history shows, brought about the results Weber described. It did not, nor would it, afford in Hurst's words, the "release of individual creative energy to the greatest extent compatible with the broad sharing of opportunity for such expression."82 Indeed, as we have seen, it was when financial and industrial organizations became so dominant that they restricted the equality of opportunity available to individuals that program groups like unions began widespread formation.
Professor Epstein tacitly admits that his model would yield the results delineated by Weber."3 Hence, it is especially peculiar, given his goal of 61. Id. at 729-31. Thus, as Weber states: The formal right of a worker to enter into any contract whatsoever with any employer whatsoever does not in practice represent for the employment seeker even the slightest freedom in the determination of his own conditions of work, and it does not guarantee him any influence on this process. It rather means, at least primarily, that the more powerful party in the market, i.e., normally the employer, has the possibility to set the terms, to offer the job "take it or leave it," and, given the normally more pressing economic need of the worker, to impose his terms upon him. The result of contractual freedom, then, is in the first place the opening of the opportunity to use, by the clever utilization of property ownership in the market, these resources without legal restraints as a means for the achievement of power over others. The parties interested in power in the market thus are also interested in such a legal order. Their interest is served particularly by the establishment of "legal empowerment rules." This type of rule does no more than create the framework for valid agreements which, under conditions of formal freedom, are officially available to all. Actually, however, they are accessible only to the owners of property and thus in effect support their very autonomy and power positions. Id. at 729-30 (footnote omitted). 62. J. HURST, supra note 13, at 6. 63. Professor Epstein's only defense to this is an ipse dixit: "[Tlhat most contracts are for the mutual benefit of both parties, regardless of their original endowments of wealth." Epstein, supra note 1, at 1360. Weber, however, pointed out that:
The increasing significance of freedom of contract and, particularly, of enabling laws which leave everything to "free" agreement, implies a relative reduction of that kind of coercion which results from the threat of mandatory and prohibitory norms. Formally it represents, of course, a decrease of coercion. But it is also obvious how advantageous this state of affairs is to those who are economically in the position to make use of the empowerments. The exact extent to which the total amount of "freedom" within a given legal community is actually increased depends entirely upon the concrete economic order and especially upon the property distribution. In no case can it be simply deduced from the content of the law . . . . coercion is exercised to a considerable extent by the private owners of the means of production and acquisition, to whom the law guarantees their property and whose power can thus manifest itself in the competitive struggle of the market. In this type of coercion the statement "coactus Voluit"183 applies with peculiar force just because of the careful avoidance of the use of authoritarian forms. In the labor market, it is left to the "free" discretion of the parties to accept the conditions imposed by those who are economically stronger by virtue of the legal guaranty of their property. It is interesting to compare the excerpt from Smith above with the following from the report of the U.S. Strike Commission, supra note 33, at xlvii:
183"Coactus voluit" (it is
We also have employers who obstruct progress by perverting and misapplying the law of supply and demand, and who, while insisting upon individualism for workmen, demand that they shall be let alone to combine as they please and that society and all its forces shall protect them in their resulting contentions. 65. Id. at 75-76. 66. Weber's sudden and untimely death occurred in 1920. The first portions of Economy and Society appeared in 1921.
As Weber stated:
The private enterprise system transforms into objects of "labor market transactions" even those be exacerbated by the re-legalization of the yellow dog device. It, of course, amplifies and cements the economic power enjoyed by employers under a "freedom of contract" regime by ensuring that employees will be able to combine their resources only upon the former's sufferance.68 In effect, the yellow dog device allows employers to sit on both sides of the table, by permitting them largely to determine and regulate the strength of employees' bargaining power. Reduced to its basics, Professor Epstein's model ensures that the more powerful party in the market will dictate the terms of employment, and that that party will be the employer. Unfortunately, Professor Epstein leaves unexamined and apparently unappreciated the essence of collective bargaining: its function as a method through which employees and employers jointly establish a comprehensive scheme of industrial self-government."" In David Feller's words, collective bargaining provides: a system of law to govern matters much more important to the employee than those governed by most public law: his right to a job and to a promotion, the hours at which and the conditions under which he is required to work, his right to refuse or to share in the opportunity to work overtime, the length and scheduling of his vacations, and so forth.70 personal and authoritarian-hierarchical relations which actually exist in the capitalistic enterprise. While the authoritarian relationships are thus drained of all normal sentimental content, authoritarian constraint not only continues but, at least under certain circumstances, even increases. The more comprehensive the realm of structures whose existence depends in a specific way on "discipline," that of capitalist commercial establishments, the more relentlessly can authoritarian constraint be exercised within them, and the smaller will be the circle of those in whose hands the power to use this type of constraint is concentrated and who also hold the power to have such authority guaranteed to them by the legal order. M. WEBER, supra note 59, at 731. 68. Professor Epstein's arguments would appear to permit employers nearly boundless ability to control the associational ties that their employees might form. For example, it appears that an employer could lawfully require, as a condition of employment, that an applicant agree to abjure certain religious practices or refrain from joining or assisting a given (or all) political parties. Like the choice between assenting to a yellow dog clause or remaining unemployed, under Professor Epstein's premises, one cannot argue that these choices are illusory because of economic inequality between the parties. Assuming that there is no use or threat of force involved, the only objection that can be interposed to the legal system's recognition of the validity of these clauses is that the applicant has a precontractual right to demand both political party membership and employment, or a precontractual right to engage in certain religious practices and employment. Assuming that the employer in question is a private person or entity, with no relation to the state, such rights would seem to exist only if, like the right to one's own person, they are recognized as being basic and inalienable. Significantly, no less a moral authority than the Pope, JOHN PAUL II, LABOREM EXERCENS (ON HUMAN WORK) The duty to bargain affords employees the opportunity to participate in the framing and administration of the terms and rules that govern the worker-employer relationship.7" This modification of the character of rulemaking and administration in the workplace from a unilateral and authoritarian process to one of bilateral consultation is the gist of collective bargaining as established by the National Labor Relations Act.72 It is this-the sharing of power-that underlies much of the resistance to the idea of collective bargaining, and to the Act itself.
Contrary to the impression that one might receive from Professor Epstein's description, a central principle of the American model of collective bargaining is the exclusion of government from the parties' relationship. A noteworthy feature of the framework the Act establishes for the creation of this private system of law, and one that distinguishes the practice of collective bargaining in the United States from that in other nations, is the concept of free collective bargaining. The National Labor Relations Act neither regulates the relationship of the parties once collective bargaining begins, nor specifies any of the substantive terms that must become part of the agreement; in fact, it does not even require that an agreement be reached.7" As the Court has said, "Congress intended that the parties should have wide latitude in their negotiations, unrestricted by any governmental power to regulate the substantive solution of their differences."74 The making of this private law to govern the workplace thus goes forward in private, its provisions not subject to governmental oversight. Consistent with their private character, the overwhelming majority of collective bargaining agreements also provide for a private disputeresolution system, arbitration to settle disagreements about the interpretation and application of these "codes."57
There are other misperceptions about the effects of unionization and bargaining that one may carry away from Professor Epstein's piece. Among these are the notions that unionized establishments are less productive76 than non-unionized firms and that unions increase wage ine- 
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